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Languages
Most importantly, we speak the language of 
business and can do so in:

• English

• Mandarin

• Cantonese

• Spanish

• Portuguese

• Japanese

• French

Teddington Legal:
A new style of law fi rm
Teddington Legal is a boutique law fi rm based in 
Sydney, Australia that specialize in working with 
small and medium sized businesses to provide 
proactive legal advice, strategy and solutions.

At Teddington, we partner with clients to 
understand your goals and objectives and work 
alongside you to deliver practical, results-focused 
business solutions, not just legal advice.

We believe that – regardless of size – all businesses 
deserve personalised legal support. Our lawyers 
operate as an extension of your business, giving 
you the benefi t of your own in-house legal 
counsel without the associated  costs of a full time 
employee or major law fi rm fees.

Who we are
Rich in commercial experience, Teddington’s 
highly skilled lawyers are proven performers and 
experts in their fi elds. Our people have many years 
of experience supporting clients with innovative 
and actionable legal advice that allows them to 
achieve successful business outcomes. Working 
across a network of integrated offi  ces, our lawyers 
are passionate about building rewarding long-
term relationships with clients and providing you 
with a meaningful strategic advantage. Our clients 
trust us to provide commercially savvy advice – 
supported by sound legal expertise – to aid their 
business decision making. The Teddington team 
lives and breathes business. We pride ourselves on 
speaking your language and avoiding legal jargon 
in our conversations and documentation.

What we do
Teddington Legal specialises in:

• Business law & commercial advice

• Property & real estate law

• Immigration law & investment visas

• Employment law & workplace relations

• Virtual lawyer & in-house counsel

• Corporate governance & compliance

• Litigation & dispute resolution
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The Australian Securities Exchange (ASX) in Sydney 
is the largest stock exchange in Australia and the 
South Pacific and ranks 9th globally in terms of 
market capitalisation. Australia’s time zone spans 
the close of business in the USA and the opening of 
business in Europe and overlaps with the business 
day through Asia , making it a prime location for 
establishing an Asia Pacific headquarters and 
conducting global business.

Government

Australia is a stable democracy with three levels 
of government – federal, state or territory and 
local. Companies doing business in Australia 
must comply with laws made by all three levels of 
government. Laws can differ by state/territory so 
your business may need to comply with different 
requirements in different states or territories.

Legal system

Australia has a common law system, which is based 
on the English system. The States and Territories 
have their own judicial systems and courts. Federal 
Courts deal with Federal matters and the High 
Court of Australia hears appeals in relation to 
Federal, State and Territory matters.

Workforce

The Australian workforce is highly educated with a 
strong multicultural background – around one in four 
Australians was born overseas. More than 1.4 million 
Australians are fluent in a major Asian language and 
more than 1.2 million are fluent in a major European 
language.

Our education system is considered to be one of 
the best in the world, with adult literacy at 99% and 
around 50% of the work force holding a university 
degree, diploma or trade qualification.

Australia’s unemployment rate is fairly stable, 
ranging from 5% to 6.3% during the past three years.

Overview

Australia is an attractive location for international 
investors to do business, with easy access to 
many of the world’s fastest growing economies 
in the Asia Pacific region. Widely regarded as an 
innovative, cost effective and low risk country, 
Australia boasts a strong economy, stable 
political environment, low barriers to trade and a 
transparent and well-regulated market.

Australia has a population of 24 million with a 
gross domestic product (GDP) of US$1.5 trillion and 
according to the World Bank Doing Business 2016 
Report, is ranked 13th globally for overall ease 
of doing business. Often referred to as ‘the lucky 
country’, Australia offers extremely high standards 
of living and its major cities are consistently ranked 
among the most liveable in the world.

Foreign investment is strongly encouraged, with 
the Australian Government actively seeking 
opportunities to promote business, economic 
development and employment growth with 
international partners.

Australia offers one of the highest standards of 
living in the world, with Melbourne ranked as the 
world’s most liveable city each year from 2010-
2015. Three further Australian cities – Adelaide, 
Sydney and Perth – are considered among the top 
10 most liveable cities globally.

Australia’s climate is generally mild, with cooler 
winters in the south and tropical conditions in 
the north. Seasons are opposite to those in the 
northern hemisphere.

The World Bank Doing Business 2016 report ranks 
Australia 13th globally for overall ease of doing 
business.

Economy

Australia has one of the strongest, most flexible 
and transparent economies in the world, rated 
‘AAA’ by all three global rating agencies. Australia 
accounts for around 1.7% of the world economy. 
The currency is the Australian dollar (A$).

Why do business in Australia?
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A number of business structures are available 
to investors seeking to establish a business in 
Australia – each with its own regulatory and 
taxation considerations.

When deciding on a structure for your business, 
choose the one that best suits your needs 
and be aware that there are advantages and 
disadvantages associated with each option.

If you’re not sure which business structure is best for you, the Teddington team can advise on the most 
suitable approach to meet your needs.

Establishing a business in Australia

There are four business structures commonly 
used by small businesses in Australia:

•	 Sole trader

•	 Partnership

•	 Trust

•	 Company

SOLE TRADER
•	 When one person operates and manages the business on their own they are a sole trader

•	 The business is not a separate legal entity

Trust
•	 A trust is an obligation placed on one or more person known as Trustees to hold 

property or income for others known as beneficiatires

Partnership
•	 A partnership is an association of people who carry on a business jointly and share in 

the income and risk. The ration will depend on the partnership agreement

Company
•	 This is an incorporated entity with an identity separate to the owners.

•	 There are distinctions based on the size of the company and in some cases 
on the type of limitation.
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Regulation of business in 
Australia
Australia’s regulatory obligations are designed to 
ensure fair competition, sufficient protection for 
relevant parties, and integrity in the market.

Our regulatory requirements are determined by 
a number of government agencies; our country 
is also influenced by a number of international 
agreements. Some of the important regulatory 
bodies in Australia include:

Australian Competition and Consumer 
Commission (ACCC)

The ACCC administers and enforces a national 
statutory framework – including the Competition 
and Consumer Act 2010 – that promotes 
competition, fair trade and consumer protection.

The Competition and Consumer Act 2010 primarily 
covers anti-competitive practices, company 
mergers and acquisitions, and product safety and 
liability.

Australian Prudential Regulatory Authority 
(APRA)

APRA regulates the Australian financial services 
industry, overseeing banks, insurance companies 
and superannuation funds to promote prudent 
management. APRA exists to protect the financial 
wellbeing of the Australian community by ensuring 
a stable, efficient and competitive financial system.

Australian Securities & Investments 
Commission (ASIC)

ASIC is Australia’s corporate, financial markets 
and financial services regulator. ASIC administers 
the Corporations Act 2001, the law regulating 
the incorporation, operations and management 
of companies. ASIC is responsible for ensuring 
that Australia’s financial markets are fair and 
transparent, supported by confident and informed 
investors and consumers.

Australian Securities Exchange (ASX)

The ASX is one of the world’s leading financial 
market exchanges, trading in equities, derivatives, 
futures and fixed interest securities. The ASX is 
home to some of the world’s leading resources, 
financial services and technology companies. 
Companies listed on the ASX are bound by 
disclosure rules and required to comply with 
standards regarding shareholder rights and 
market awareness.

Australian Taxation Office (ATO)

The ATO administers the Australian tax system and 
is the principle revenue collection agency of the 
Australian Government. Businesses can elect to 
make tax payments monthly, quarterly or annually.

The key taxes affecting Australian business are 
Company Tax, Capital Gains Tax (CGT), the Goods 
and Services Tax (GST) and Payroll Tax. Other taxes 
may apply to certain business activities.

Coming to Australia
The Australian Government welcomes foreign 
investment and actively encourages business 
migration.

There are a number of visa options available 
to investors looking to establish a business 
in Australia. Whether you’re planning a short 
business trip or intend to manage a new or existing 
business on a permanent basis, all international 
business people are required to hold a valid visa.

Visa applicants will be assessed against criteria 
relating to health, character, national security and 
foreign relations. Longer stays are associated with 
more rigorous checks.

The Teddington team have expertise in 
immigration law and supporting clients with visa 
related information and advice. Please contact us if 
you need any guidance regarding your visa options 
and application requirements.
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Foreign investment
The Australian Government welcomes foreign 
investment that contributes to our country’s 
economic growth, innovation and prosperity, 
however approval is required for certain types of 
investments.

Australia’s foreign investment framework 
comprises the Foreign Acquisitions and Takeovers 
Act 1975 and our Foreign Investment Policy.

A foreign entity seeking to invest in Australia may 
need to submit a formal proposal that is subject to 
approval by the Foreign Investment Review Board 
(FIRB). The FIRB examines these proposals and 
advises the Government if they are suitable for 
approval.

The Australian Treasurer is ultimately responsible 
for foreign investment decisions, and can block or 
apply conditions to proposals that are deemed to 
be contrary to
the national interest.

Who does the foreign 
investment framework 
apply to?
Australia’s foreign investment framework applies to 
investment proposals by individuals deemed to be 
foreign persons. Foreign persons are defined as:

•	 Individuals who are not ordinarily residents of 
Australia.

•	 A corporation or trust in which an individual 
who is not ordinarily an Australian resident 
holds a substantial interest (in excess of 15 
percent)

•	 A corporation or trust in which a foreign 
corporation holds a substantial interest

•	 A corporation or trust in which several 
foreigners have an aggregate substantial 
interest

When is a submission 
to the FIRB required?
A number of factors will determine whether a 
submission to the FIRB is required, including:

•	 The type of investor

•	 The type of proposed investment

•	 The value of that investment

•	 The industry sector that the investment will be 
made within

Application fees apply to FIRB applications and
substantial penalties apply for breaches of our 
foreign
investment framework.

Sensitive sectors
Restrictions apply to foreign investment in 
certain industries. Specific restrictions on foreign 
investment apply in sectors such as:

•	 financial services

•	 media

•	 military and defence

•	 residential real estate

•	 telecommunications

•	 transport, including aviation, rail and shipping
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Foreign investment in 
real estate
Our Government has a specific policy relating to 
foreign investment in residential and commercial 
real estate. Unless a proposed real estate acquisition 
is classed as exempt, a foreign person is required to 
notify the FIRB of their proposal to invest.

Residential real estate

Foreign persons generally need to apply for 
approval before purchasing residential real 
estate in Australia. Residential real estate means 
residential land and housing, excluding commercial 
and rural properties. Acquisitions of residential real 
estate requiring approval include:

•	 new dwellings

•	 existing dwellings

•	 redevelopment of existing dwellings

•	 single blocks of vacant land

Commercial real estate

Foreign persons may be required to notify the 
Government before acquiring an interest in 
commercial real estate in Australia. Commercial 
real estate includes vacant and developed property 
that is not for residential purposes. Commercial 
real estate acquisitions requiring notification 
include:

•	 developed commercial property

•	 vacant land

•	 forestry

•	 mining tenements

The FIRB process
The Australian Treasurer authorises the FIRB to 
make decisions regarding foreign investment 
proposals that are consistent with our foreign 
investment framework. In most cases, a decision is 
made within 30 days of lodgement of an application.

In some cases, approval of the proposal may be 
subject to certain conditions. Objections to 
foreign investment are generally only made 
where the proposal is deemed to be contrary 
to the national interest.

Accessing support 
from Austrade
The Australian Trade Commission (Austrade) 
is the primary government body established 
to encourage foreign investment in Australia. 
Austrade support international buyers and 
investors identify and access investment 
opportunities in Australia.

Austrade acts a central point of contact for foreign 
investors seeking to navigate the Australian 
market. With an extensive international network 
of offices in nearly 50 countries, Austrade provides 
comprehensive support and guidance in investors’ 
home markets and own languages. Austrade can 
provide foreign investors with a range of support 
services, including:

•	 information on the Australian business and 
regulatory environment

•	 information on our investment environment 
and specific markets

•	 identification of potential investment partners 
and locations advice on relevant Government 
programs that support foreign investment

•	 the FIRB approval processes

Austrade offers these tailored, confidential services 
to international investors free of charge. For more 
information about how Austrade can help you to 
establish and build your business in Australia, visit 
http://www.austrade.gov.au/international/invest, 
call 13 28 78 (in Australia) or email 
info@austrade.gov.au.
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Intellectual property
Australia has a comprehensive legal framework 
for the protection of intellectual property rights, 
which are protected by both federal legislation and 
common law.

Copyright

Copyright is regulated by the Copyright Act 1968. 
The types of materials that may be subject to 
copyright include:

•	 artistic works (including photographs, 
drawings, plans and buildings)

•	 dramatic works

•	 films, sound recordings, sound and television 
broadcasts and published editions

•	 literary works

•	 musical works

Copyright protection arises automatically upon 
creation of these materials where they are 
original and published by an Australian or first 
published in Australia.

Trademarks

Trademarks are governed by The Trade Marks Act 
1995. The Act has a registration system allowing 
any individual to register a mark or sign used in 
connection with goods or services to distinguish 
those goods or services from those of competitors. 
A sign includes any letter, number, device, brand, 
word, phrase, sound, colour, scent, shape, logo, 
picture, aspect of packaging or any combination of 
these aspects.

The owner of a trade mark has the exclusive right 
to use, and authorise others to use, that mark for 
renewable periods of 10 years. Once registered, 
trade mark owners must actively use the mark to 
avoid removal on the grounds of non-use.

In addition to the statutory protection of 
registered trademarks, Australia’s laws prohibit 
the passing off of one’s goods or services as 
those of a competitor.

Patents

The Patents Act 1990 allows two types of patent 
to be granted for devices, substances, methods or 
processes which are new and inventive:

•	 a standard patent

•	 an innovation patent

A standard patent gives the patent holder the 
exclusive right to exploit that patent for a period of 
20 years from the date of filing.

An innovation patent provides protection for 
incremental advances in technology that fall short 
of being truly ‘new’ inventions. Innovation patents 
offer protection for eight years.

The registration of patents in Australia is 
controlled by IP Australia.

Registered designs

The Designs Act 2003 includes a registration 
system that allows the owner of a new and 
distinctive design to make an application for the 
exclusive right to use that design. Registration 
protects the visual appearance of the design – 
rather than its function – for a maximum period 
of 10 years. As a party to the Paris Convention, 
Australia allows foreign applicants a six-month 
grace period from the date of an original 
application in a member country within which to 
file an application for the same design in Australia.

Confidential information

Courts in Australia recognise an obligation to keep 
information secret in circumstances where an 
individual communicates confidential information 
to another person on the express or implied 
understanding that the information is confidential.

The law imposes duties upon an individual who 
receives confidential information in circumstances 
where they knew – or should have known – that the 
information was confidential. That duty requires the 
recipient of confidential information not to disclose the 
information and prohibits the use of the information 
except where the discloser has permitted it.
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Raising Capital
Under the Corporations Act, local and foreign 
companies are required to provide prospective 
investors with a disclosure document – such as a 
prospectus – to allow them to make an informed 
decision about their investment, unless an exception 
applies. The Act closely regulates the content of these 
disclosure documents.

Common exceptions to the requirement to provide 
investors with a detailed disclosure document include: 
small-scale offerings (less than 20 offers in a 12-month 
period, raising less than A$2 million in total)

•	 offers to sophisticated, professional or 
experienced investors

•	 offers with a minimum subscription of A$500,000

•	 offers to existing shareholders under a 
dividend reinvestment plan or share purchase 
plan

•	 some rights issues / entitlement issues made 
to existing shareholders offers to employees 
under some employee share plans

•	 some offers of listed foreign securities as part 
of the consideration for a takeover bid some 
offers of listed foreign securities, to existing 
shareholders, under a rights issue

Even in situations where one of these exceptions 
applies, the issuer may still have obligations with 
which it must comply. A consistent requirement is 
that any documents or other information provided 
to potential investors must not be misleading or 
deceptive, or contain any false statements.

The issuer may also be required to lodge documents 
with the ASIC before making any offers in Australia.

Takeovers & Acquisitions
The Australian takeover rules – part of the 
Corporations Act – regulate acquisitions of 
interests in Australian companies or trusts listed 
on the ASX and unlisted Australian companies with 
more than 50 members.

Our takeover rules apply to acquisitions by both 
Australian residents and foreign investors and are 
designed to ensure that the market is efficient, 
competitive and informed.

An individual is prohibited from acquiring a 
relevant interest in a regulated entity (as defined 
above) if the transaction will increase that 
individual’s voting power within that entity:

•	 from 20 percent or below to more than 20 
percent, or

•	 from a starting point that is above 20 percent 
and below 90 percent

Broadly speaking, a person’s voting power is their 
individual interest plus their associates’ relevant 
interests in voting securities in that regulated 
entity.

An individual is deemed to have a relevant interest 
in securities if they hold the securities, or have the 
power to control the exercise of votes attached to 
those securities or their disposal.

Our takeover rules mandate that all security 
holders are given reasonable and equal 
opportunities to participate in proposed 
acquisitions and are given sufficient information 
and time to consider a proposal where an 
individual may acquire a substantial interest in a 
regulated entity.

There are a number of exceptions to these 
takeover rules and the Australian Securities and 
Investments Commission (ASIC) has the power to 
modify certain takeover rules.

Regulatory bodies with an interest in takeovers

A number of Australian regulatory bodies play a 
role in the takeover process:

•	 ASIC regulates compliance with the 
Corporations Act and has the power to modify 
and grant exemption from these compliance 
requirements.

•	 The Takeovers Panel ensures that conduct 
during takeovers complies with the letter of the 
law and is in the spirit of the takeover rules. It 
is also the primary forum for resolving disputes 
about a takeover bid.

•	 FIRB rules on proposals for foreign investment.

•	 The ASX regulates what listed entities are 
permitted to do with regards to shareholder 
rights, market awareness and disclosure.

•	 The ACCC has an interest in competition, fair 
trade and consumer protection.
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Employment, industrial 
relations and OH&S
Employment law

The Fair Work Act 2009 is the principal source 
of industrial relations regulation for companies 
operating in Australia.

The majority of our employers are subject to the 
requirements of the Act, regardless of whether 
their employees’ employment relationships are 
governed by an award set by an industrial body, 
a collective agreement negotiated between an 
employer and an employee group, or an individual 
employment contract.

All employees are entitled to the minimum 
conditions of the National Employment Standards 
outlined in the Fair Work Act, which include:

•	 basic rates of pay and casual loadings

•	 a requirement that a maximum of 38 ordinary 
hours per week be worked (plus reasonable 
additional hours)

•	 four weeks of paid annual leave per year

•	 10 days of paid personal / carer’s leave per 
year, plus an additional two days of unpaid 
carer’s leave and a further two days of paid 
compassionate leave

•	 52 weeks of unpaid parental leave for both 
parents at the time of birth or adoption of a child 
with the option for one parent to request an 
additional 52 weeks at least 12 months of service

•	 a request for flexible working arrangements 
by employees who are parents or carers of 
children under 18 years of age with a disability

•	 long service leave pursuant to Federal 
or State legislation

•	 severance pay where termination of employment 
is due to redundancy and the employee has

Unfair dismissal

The Fair Work Act provides eligible employees 
with the right to make a claim against their 
employer for unfair dismissal in the event of a 
termination where it can be demonstrated to be 
harsh, unjust or unreasonable.

Small businesses which employ 15 or fewer 
employees and comply with a code for dismissals 
are exempt from unfair dismissal laws. Equally, 
employees engaged on a fixed term contract or for a 
specified task, short term casual employees, trainees, 
seasonal employees and employees who earn more 
than a specified salary are not protected.

Workplace discrimination

The Fair Work Act also contains provisions in 
relation to workplace discrimination, which 
is considered to occur when an employer 
takes adverse action against an employee (or 
prospective employee) because of attributes 
such as race, religion, gender, sexual preference, 
pregnancy or age.

Superannuation

Australian employees have the benefit of Federal 
legislation which requires the payment of statutory 
superannuation contributions by employers on 
behalf of their employees.

Health and safety

Australia’s occupational health and safety legislation 
imposes strict obligations on employers to ensure the 
health, safety and welfare of their workers and others 
while at work. The legislation provides significant 
penalties – including fines or imprisonment – for 
non-complying companies and their officers.
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This legislation ensures that smaller tenants are 
given adequate disclosure about their obligations 
before entering into a lease. It also mandates or 
prohibits certain terms from leases.

If lease terms are inconsistent with legislation, the 
legislation will usually prevail.

Foreign investment approval

Acquisitions of Australian urban land – including by 
way of long-term leases – are likely to be subject 
to foreign investment approval by the Foreign 
Investment Review Board (FIRB). See page 7 for more 
information about FIRB requirements and process.

Native title

In Australia, native title describes the rights and 
interests of Aboriginal and Torres Strait Islander people 
in land under their traditional laws and customs. Native 
title matters are governed by the Native Title Act 1993 
(NTA) and determined by the Federal Court.

The existence of native title depends on whether 
the group of people claiming to hold native title 
rights have maintained their traditional connection 
with the land to the satisfaction of the courts.

Where a person proposes to do something that 
affects native title over land which is subject to a 
registered native title claim or determined native 
title rights or interests, the native title claimants 
or holders must be notified. This triggers certain 
processes under the NTA, including:

•	 the ‘right to negotiate’ process, which requires 
the state and the individual making the 
proposal to negotiate in good faith with the 
native title claimants or holders in order to 
obtain their agreement to the proposal. If the 
matter cannot be resolved, it can be referred to 
the National Native Title Tribunal

•	 an expedited process which can apply where the 
proposal has a minimal impact on the land; or

•	 a notification and consultation process where 
the rights to be granted relate to infrastructure.

If a grant of an interest in land is made without the 
appropriate process under the NTA being followed, 
this can result in the invalidity of that grant to the 
extent that it is inconsistent with the continued 
existence or enjoyment of any native title rights in 
the subject land.

Property Law
In Australia, each state and territory has its own 
legislative requirements and rules for the sale of 
property and registration of interests in land.

Under the Torrens system of registering title to 
land, interests in land are recorded in a central 
registry that provides a government-guaranteed 
title. Upon registration, a legal interest is created 
in the land subject only to preexisting interests 
registered on the title (e.g. leases).

Sale of land

If the vendor is registered for goods and 
services tax (GST), GST is payable on the sale 
of vacant commercial land or new residential 
premises. However, no GST is payable on the 
sale of commercial land that is sold subject to full 
tenancies, or existing residential premises.

Any GST is payable by the vendor, but it is standard 
commercial practice for the vendor to contractually 
pass this GST liability to the purchaser. If the 
purchaser is registered for GST, it may claim input 
tax credits from the ATO for the acquisition of 
the taxable sale of the land. Stamp duty on the 
contract and transfer is generally payable by the 
purchaser. The rate of stamp duty and the time for 
payment varies in each state or territory.

Depending on the land value and its use, state or 
territory land tax may also be payable. A person’s 
principal place of residence is usually exempt, but 
most commercial land is subject to land tax.

The sale of land may give rise to a capital gains 
tax (CGT) or income tax liability for the vendor, 
depending on the period of ownership of the land 
and whether it was ‘trading stock’ or held as a 
longer-term investment.

Leasing

The commercial terms and statutory requirements 
for leasing of retail, commercial and industrial 
premises are similar across Australia. Generally, 
leases with a term exceeding three to five years are 
registered on the title to the land.

There is also specific legislation to protect 
retail tenants aside from large tenants such as 
supermarkets and department stores.
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Restructuring can occur both within and outside 
of an external administration situation. Companies 
may choose to engage a chief restructuring officer 
or turnaround manager to assist with, manage or 
execute a restructuring plan with the support of 
external legal and accounting advisers.

Electronic Commerce
Electronic transactions legislation

In Australia, electronic commerce is regulated by 
Federal, State and Territory Electronic Transaction Acts.

The Electronic Transaction Acts allow for :

•	 the establishment of guidelines for 
determining the time and place of dispatch and 
receipt of an electronic communication

•	 the electronic recording of information and 
retention of electronic documents where 
legislation requires information to be recorded 
or retained in writing

•	 the use of electronic forms of authentication 
instead of a handwritten signature

•	 The Electronic Transactions Acts do not apply 
to all legislation or transactions. Each Act lists 
legislation and transaction types that are exempt 
from the rules and regulations of that Act.

Contract law

Contract law does not prevent contracts from 
being formed electronically. Consequently, the 
laws applicable to contracts online are the same as 
those applicable to nonelectronic transactions.

When offering an online contract, a company 
must ensure that the terms and conditions of 
that contract have been adequately incorporated 
into the agreement. Under Australian law, the 
entity that is making the offer must do all that is 
reasonably necessary to bring the terms to the 
attention of the customer and give that customer a 
reasonable opportunity to decide whether to enter 
into the contract on those terms.

Restructuring & Insolvency
The Australian Securities and Investments 
Commission (ASIC) regulates companies in 
Australia and ensures compliance with the 
Corporations Act 2001, which governs company 
incorporation, governance and insolvency.

Australia’s corporate and financial systems are 
highly regulated, so specialist legal and accounting 
support is strongly recommended in restructuring 
and insolvency situations.

Insolvency

Generally speaking, a company is considered insolvent 
if it is unable to pay its debts as and when they fall due.

Australian law seeks to protect creditors and third 
parties from dealing with insolvent companies. As 
such, directors and officers who trade a company 
while it is insolvent may expose themselves to both 
civil and criminal liability.

There are several forms of external administration 
designed to manage insolvent companies in 
Australia with a view to protecting and maximising 
value for creditors:

•	 Receivership

•	 Voluntary administration

•	 Deed of company arrangement

•	 Liquidation

Regardless of the form of external administration, 
the external administrator appointed to the 
company must be an independent third party, 
typically a specialist insolvency accountant.

If a company is under external administration, 
that status will be noted in ASIC records. The 
Corporations Act also requires that the company 
state that it is under external administration after 
its name in all communications.

Restructuring

Most international restructuring techniques 
are acceptable under Australian law.
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Privacy

Australia’s Federal Privacy Act 1988 covers:

•	 private sector and not-for-profit organisations 
with an annual turnover of more than A$3 million

•	 all health service providers and Federal 
Government contractors

•	 Federal Government agencies

•	 businesses with an annual turnover of 
A$3 million or less that:

◦◦ trade in personal information

◦◦ are related to a larger business

◦◦ are reporting entities under the terms of 
the Federal Anti-Money Laundering and 
Counter-Terrorism Financing Act 2006

The Act contains Australian Privacy Principles 
(APP) that outline how companies must deal with 
personal information. These principles cover:

•	 the open and transparent management of 
personal information including having a 
privacy policy

•	 an individual having the option of transacting 
anonymously or using a pseudonym

•	 the collection of solicited personal information 
and receipt of unsolicited personal information

•	 how personal information can be used and 
disclosed

•	 maintaining the quality of personal information

•	 keeping personal information secure

•	 the right for individuals to access and correct 
their personal information

Spam

The Federal Spam Act 2003 prohibits the sending of 
unsolicited commercial electronic messages such 
as emails, SMS, and instant messages that have an 
‘Australian link’. This term is applied broadly and 
includes messages sent:

•	 from within Australia

•	 by an individual or organisation whose central 
management and control is in Australia

•	 where the computer, server or device that is used 
to access that message is located in Australia

•	 where the account holder or organisation 
receiving that message is in Australia

The Act states that commercial electronic 
messages can only be sent with the recipient’s 
consent, must include information that accurately 
identifies the sender, and must contain an option 
to unsubscribe.

The Act also prohibits individuals and companies 
in Australia from supplying, acquiring or using 
address harvesting software and harvested 
address lists. There are significant financial 
penalties for breaches of the Spam Act, including 
fines of up to A$1.1 million a day.
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Other issues
Contract law

Contract law is one of the most important elements 
of the Australian legal framework and under pins 
most commercial transactions. Australian contract 
law governs the formation, performance and 
discharge of legally enforceable promises made by 
parties to a contract.

Our common law system is largely based on 
the British legal system and implemented 
alongside principles developed by the Australian 
courts. These legal principles may be altered 
or interpreted according to the relevant 
Commonwealth, State or Territor y legislation, or 
international instruments where they apply.

Anti-trust

Australia’s Competition and Consumer Act 2010 
(CCA) prohibits anti-competitive practices including 
cartel conduct, misuse of market power, exclusive 
dealing and resale price maintenance. The Act also 
prohibits acquisitions of shares or assets that will 
substantially lessen competition.

As a result, the CCA regulates domestic and 
international mergers, takeovers and asset 
acquisitions that may have an effect on 
competition in Australia.

Contravention of the Act can lead to substantial 
fines for companies and individuals. Importantly, 
making an agreement containing a cartel provision 
is a criminal offence, punishable with fines of up to 
A$10 million for corporations and prison sentences 
of up to 10 years for individuals.

Consumer protection

In Australia, comprehensive consumer protection 
legislation exists at Federal, State and Territory 
levels. This legislation aims to protect consumers by:

•	 regulating marketing activities to 
prevent misleading or deceptive conduct, 
false representations, bait advertising, 
unconscionable conduct, pyramid selling, 
referral selling and unfair contract terms; and 
uphold product safety standards

•	 providing for statutory consumer guarantees 
regarding title, acceptable quality, fitness for 
purpose and matching description of goods 
and services

•	 providing an ‘Unfair Contract Terms’ regime 
for consumer contracts under which terms 
and conditions which may unreasonably 
disadvantage consumers may be found to 
be void. The application of this policy may be 
extended to business-to-business agreements 
where one party is defined as a small business.
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Financial services
A person who wishes to carry on a financial services 
business in Australia is generally required to have an 
Australian Financial Services Licence (AFS Licence) or 
be appointed as an authorised representative.

The AFS Licence requirement applies to a range of 
financial products and services including securities, 
derivatives, superannuation, deposits, managed 
investments and insurance.

The legal tests applied to determine whether a 
financial services business is being carried on in 
Australia are broad and an entity may need an 
AFS Licence even if it has no physical presence in 
Australia – for example, if that person deals with, 
manages or administers property situated in 
Australia, or has Australian clients.

Banking

The key lending institutions in Australia consist of 
commercial banks, retail banks and investment 
banks. Non-bank financial institutions also operate 
within our system.

The Australian Prudential Regulatory Authority 
(APRA) is the key regulator of banking in Australia, 
and ensures that organisations manage their risk 
appropriately and do not jeapordise the stability of 
our financial system.

Foreign transaction reports and foreign exchange

There is no limit on the value of funds that can be 
transferred into and out of Australia, however certain 
transactions are subject to reporting requirements 
under the Financial Transaction Reports Act 1988 and 
the Anti- Money Laundering and Counter-Terrorism 
Financing Act 2006 (AML/CTF Act).

These Acts bring Australian laws in line with the 
recommendations established by the international 
Financial Action Task Force on Money Laundering 
(FAFT) and apply to reporting entities who provide 
“financial services such as lending, providing 
custodial services, finance leasing, providing 
interests in managed investment schemes and 
trading in securities and financial exchange on 
behalf of another person”.

Reporting entities are required to:

•	 have an AML / CTF compliance program 
in place

•	 conduct ongoing customer due diligence

•	 report certain types of transactions to the 
Australian Transaction Report and Analysis 
Centre (AUSTRAC)

There are substantial fines and criminal penalties 
for failure to comply with the obligations imposed 
by these Acts.

Exports and imports
Australian laws regulating the import and export 
of goods aim to protect our community, support 
Australian industries and raise revenue.

The import or export of all goods must be 
reported to the relevant authorities, usually prior 
to importation or exportation. Imported goods 
may be subject to customs duties; duties are not 
imposed on exports.

Importation and exportation of certain goods is 
prohibited or restricted, and the export of certain 
goods and services to a number of countries and 
entities within those countries is also prohibited. 
Significant penalties can apply for breach of these 
restrictions and prohibitions.

Australia has strict quarantine restrictions that 
apply to a wide range of agricultural, food and 
other similar products.
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